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Interplay of Free Speech, Defamation, and Reputation: Constitutional Principles
and State Duties in Legal Interpretation in India
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ABSTRACT

Reputation is a fundamental aspect of an individual's identity and social standing, and it is inherently protected under
constitutional rights in India. Defamation, on the other hand, is an unlawful act that undermines this reputation through
false statements. While reputation is a passive right, defamation represents an active infringement that the legal system
seeks to prevent and remedy.

Understanding this distinction is vital for navigating legal protections related to personal and professional integrity within
Indian law.

The paper draws a distinction between the two from the point of view of Indian Laws.
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1. Introduction

"I may not agree with what you say, but will defend to the death, your right to say it", said the author Voltaire
(Attributed to Voltaire by S.G. Tallentyre in "'The Friends of Voltaire™, 1907)

India is privileged to have one of the most modern and liberal constitutions, which reflects its rich and diverse heritage
while embracing the principles of democracy distinct from its feudal past. One of the most cherished rights under this
Constitution is the freedom to speak one’s mind and write freely. While this freedom is subject to reasonable restrictions,
the scope of what one can express remains vast.

The long-standing debate on whether society is prepared to read a particular book and absorb its ideas without taking
offence is a testament to the evolving nature of societal acceptance. Times have changed, and what was once
unacceptable has become acceptable. Lady Chatterley's Lover is a classic example; the choice to read lies with the
reader. If one dislikes a book, they are free to discard it, and there is no compulsion to engage with it. Literary tastes vary,
and what is acceptable to one person may not be so to another. However, the right to write should remain unhindered.

The essence of democracy is the freedom to think and act differently. Implicit in this is the freedom to respond to
situations in unique and diverse ways. The beauty of democracy lies in its embrace of multiple views, thoughts, and
expressions. It is unrealistic to expect everyone to express themselves in the same manner.

This diversity of thought has extended into the film industry. Fresh talent has entered the industry, bringing enthusiasm
and a desire to leave its mark. The film industry and the public have welcomed this new generation of filmmakers, whose
works have been accepted, applauded, and even rewarded by the state. These filmmakers hold independent views on how
the industry should function and the untapped potential of film as a powerful medium. They believe earlier filmmakers
often sold dreams and rarely dared to portray reality. Instead, these filmmakers catered to an audience loyal to escapist
stories love tales and fantasies that bore little connection to the everyday struggles of the common man.

Stories of kings and queens, or the wealthy and privileged who never faced hunger or unemployment, dominated the
screen. This entertainment-focused, escapist content offered little variety for years. There were, of course, a few
noteworthy exceptions, but for the most part, the audience was conditioned to accept this type of storytelling. According
to today's filmmakers, much of the earlier work, while appreciated and respected, failed to fully utilise the medium's
potential.

While respecting past icons, today's filmmakers feel that their predecessors’ work does not deserve to be carried forward
similarly. These filmmakers are motivated by an ideology emphasising the bold, unflinching portrayal of reality. Their
focus is on directly addressing social issues, such as alcoholism, crime, and terrorism, without sugar-coating or masking
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them with entertainment. They believe that profound, honest depictions of society's vices and threats can open the eyes of
the public but also of officials and the state itself.

However, there is an opposing view within society. Administrators, educators, critics, and experts across various fields
often feel that contemporary films have only a temporary, short-term impact. They argue that today’s films do not address
pressing social and psychological issues with enough sensitivity, maturity, or conviction. In their view, commercial
interests frequently drive the film industry, compromising artistic integrity.

This contrary perception should be welcomed, as it helps develop and nurture a more discerning audience. In the end,
most wise observers agree that the public should ultimately judge a film’s worth.

2. Right of the Freedom of Speech and Expression and Reasonable Restriction

To appreciate the range and depth of the said right, it is essential to understand the anatomy of Articles 19(1)(a) and 19(2)
of the Constitution. Be it noted here that Article 19(2) was amended by the 1st Amendment to the Constitution on 18th
June 1951 w.e.f. 26.01.1950. Article 19(1)(a) has remained its original form. It reads as under:

19. (1) All citizens shall have the right-

(a) To freedom of speech and expression.

Article 19(2) prior to the amendment was couched in the following words:

Nothing in Sub-clause (a) of Clause (1) shall affect the operation of any existing law in so far as it relates to or prevents
the state from making any law relating to, libel, slander, defamation, contempt of Court or any matter which offends
against decency or morality or which undermines the security of, or tends to overthrow, the State.

After the amendment, the new incarnation is as follows:

(2) Nothing in Sub-clause (a) of Clause (1) shall affect the operation of any existing law, or prevent the State from
making any law, in so far as such law imposes reasonable restrictions on the exercise of the right conferred by the said
Sub-clause in the interests of the security of the State, friendly relations with foreign States, public order, decency or
morality; or in relation to contempt of Court, defamation or incitement to an offence.

Freedom of speech and expression in a spirited democracy is highly valued. Authors, philosophers and thinkers have
considered it a prized asset to the individuality and overall progression of a thinking society, as it permits argument,
allows dissent to have a respectable place, and honours contrary stances. Some proponents have set it on a higher
pedestal than life and have not hesitated to barter death for it. Some have condemned compelled silence to ruthless
treatment.

William Douglas has denounced the Regulation of free speech, like regulating diseased cattle and impure butter. In many
authorities, the Court has realised its precious nature and seemly glorified sanctity, putting it in a meticulously structured
pyramid. Freedom of speech is treated as the thought of the freest who has not mortgaged his ideas, maybe wild, to the
artificially cultivated social norms, and the transgression thereof is not perceived as folly. Freedom of speech must be
allowed in a specific castle. Still, the question is, should it be so specious or regarded as so righteous that it would make
the reputation of another individual or a group or a collection of persons temporary to hold that criminal prosecution on
account of defamation negates and violates the right to free speech and expression of opinion.

In his work History of Freedom of Thought (1913), Bury observed that freedom of expression is "a supreme condition
of mental and moral progress"2. In Speiser v. Randall®* American Supreme Court, it is "absolutely indispensable for the
preservation of a free society in which government is based upon the consent of an informed citizenry and is dedicated to
the protection of the rights of all, even the most despised minorities”. In Yates v. U.S.* the court held that "the only kind
of security system that can preserve a free Government-one that leaves the way wide open for people to favor discuss,

2. 239
3 (1958) 257 US 513 (530)
4 (1958) 354 US 298 (344)
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advocate, or incite causes and doctrines however obnoxious and antagonistic such views may be to the rest of us.” In
Stromberg v. California® the Court remarked "The maintenance of the opportunity for free political discussion to the
end that government may be responsive to the will of the people and that changes may be obtained by lawful means... is a
fundamental principle of our constitutional system." In Palko v. Connecticut® the right to freedom of speech and
expression has been described as the "touchstone of individual liberty" and "the indispensable condition of nearly every
form of freedom."

The significance of freedom of speech has been accentuated in the Ramlila Maidan Incident, whereby the court observed
that freedom of speech is the bulwark of a democratic Government. This freedom is essential for the proper functioning
of the democratic process. Freedom of speech and expression is regarded as the first condition of liberty. It occupies a
preferred position in the hierarchy of rights, giving succor and protection to all other freedoms. It has been said that it is
the mother of all other liberties. Freedom of speech plays a crucial role in forming public opinion on social, political and

economic matters. It has been described as a "basic human right", "a natural right", and the like.

Article 19(2) envisages "reasonable restriction.” This Court has deliberated on this issue many times. The concept of
reasonable restriction has been weighed on numerous scales, considering the strength of the right and the effort to scuttle
such a right. In Chintaman Rao v State of M.P.”, Supreme Court opined that “the phrase "reasonable restriction"
connotes that the limitation imposed on a person in the enjoyment of the right should not be arbitrary or of an excessive
nature, beyond what is required in the interests of the public. The word "reasonable” implies intelligent care and
deliberation, that is, the choice of a course which reason dictates. Legislation which arbitrarily or excessively invades the
right cannot be said to contain the quality of reasonableness unless it strikes a proper balance between the freedom
guaranteed in Article 19 (1) (g) and the social control permitted by Clause (6) of Article 19, it must be held to be wanting
in that quality.”

The State must create an atmosphere congenial for developing and promoting art and culture consistent with the
Constitutional mandate as enshrined in our Preamble. The Constitution aims to secure all its citizens' liberty of thought,
expression, belief, faith and worship. All its provisions are intended to uphold these fundamental values and when it
secures its citizens' justice, social, economic and political equality of status and opportunity and to promote among them
all fraternity, assuring the dignity of the individual and the unity and integrity of the Nation, then, not only the Board
officials but even the filmmakers ought to realise that true democracy does not mean a licence to dictate and impose one's
views and ideas on others. Equally, it gives no licence to nudity, vulgarity, indecency and immorality. The filmmakers
must also realise that a repetitive and one-sided depiction and exposure would generate nausea and aversion. The
audience expects a package. It will walk out if it does not get it in that form and measure. At times, it may not only like to
know about the defects and infirmities in the working of the Police or State machinery but would expect some solutions
as well. Therefore, it is for the filmmakers to decide and take a call on whether they need to mould themselves and their
ideas in the changing times. Undoubtedly, the State and particularly the Central Board of Film Certification cannot, in the
garb of alleged public interest or audience taste, try to mould, shape and control public opinion. That would be disastrous
and strike at the very root of democracy and the fundamental freedom so dearly cherished by all. A balance and blend of
the right entertainment and message measures may be required to achieve the objectives of film certification. According
to (CBFC) the goals mainly to ensure that the medium of film remains responsible and sensitive to the values and
standards of society, the medium of cinema provides clean and healthy entertainment, and as far as possible, the film is of
aesthetic value and cinematically of a good standard may enable the Board to certify films with cuts and deletions. Still,
it must not overlook or brush aside equally essential objectives of not unduly curbing artistic expression, creative
freedom, and its certification responsive to social change. Thus, the objectives of film certification cannot be applied,
ignoring the Constitutional guarantee or ultimately defeating and frustrating it. The Board certifies films for exhibiting
them to the members of the public or restricted sections or classes of the same and does not necessarily censor them.

If the creative freedom as guaranteed by Article 19(1)(a) to the makers of choosing any theme and selecting characters to
indicate how any issue concerning society has assumed severe proportions, then, within the four corners of the
Cinematograph Act, 1952, the authorities must decide as to whether the work/film is fit to be certified not for universal
public viewing but by the adults. True, some cuts can be made.

5 (1931) 283 US 359 (369)
6 (1937) 302 US 319
7 AIR 1951 SC 118

http://jier.org 2269



Journal of Informatics Education and Research
ISSN: 1526-4726
Vol 4 Issue 3 (2024)

3. Defamation and Reputation

3.1 Defamation refers to making false and harmful statements about someone, either in written form (libel) or
spoken form (slander) that damages their reputation. It involves presenting these statements as facts rather than
opinions, potentially harming the individual's personal or professional life. Defamation laws are designed to
protect people from unjust harm to their character but also balance the need for freedom of expression. The
statement must be demonstrably false to prove defamation and cause significant harm.

Various Jurists have time and again interpreted the term defamation. Some of them are: -

a) Salmond & Heuston® define a defamatory statement as “a statement is one which tends to injure the reputation
of the person to whom it refers, which tends to lower him in the estimation of right-thinking members of society
generally and in particular to cause him to be regarded with feelings of hatred, contempt, ridicule, fear, dislike,
or disesteem. The statement is judged by the standard of an ordinary, right-thinking member of society.”

b) Carter Ruck on Libel and Slander has carved out some of the tests as under:

1. A statement concerning any person that exposes him to hatred, ridicule, or contempt, causes him to be shunned or
avoided or tends to injure him in his office, professional or trade.

2. A false statement about a man to his discredit would the words tend to lower the Plaintiff in the estimation of right-
thinking members of society generally

c) Winfield & Jolowics on Torts define defamation ““as the publication of a statement that tends to lower a
person in the estimation of right-thinking members of society generally or make them shun or avoid that
person.”

Interpretations of the term across some books: -

a) Halsbury Laws of England® defines 'defamatory statement' as “a statement which tends to lower a person in
the estimation of right-thinking members of the society generally or to cause him to be shunned or avoided or to
expose him to hatred, contempt or ridicule, or to convey an imputation on him disparaging or injurious to him in
his office, profession, calling trade or business.”

b) Chambers’s Twentieth Century Dictionary means to take away or destroy the good fame or reputation; to
speak evil of; to charge falsely or to asperse.

According to Salmond, the wrong of defamation consists of publishing a false and defamatory statement concerning
another person without lawful justification. The wrong has always been regarded as one in which the Court should have
the advantage of the personal presence of the parties if justice is to be done. Hence, not only does an action of defamation
not survive for or against the estate of a deceased person, but a statement about a deceased person is not actionable in the
suit of his relative.

c) The book The Law of Defamation defines defamation as a false statement that tends to disparage another
person's good name or reputation.

English Case Laws

3.3.1 In Parmiter v. Coupland'®, defamation has been defined as “a publication, without justification or
lawful excuse, which is calculated to injure the reputation of another, by exposing him to hatred, contempt,
or ridicule.”

3.3.2 Mc Cardie J in Myroft v. Sleight!! held that a defamatory statement concerns anyone who exposes
him to hatred, ridicule or contempt, causes him to be shunned or avoided, or tends to injure him in his
office, profession or trade.

8 Law of Torts, 20th Edn.
° Fourth Edition, \ol. 28
10(1840) 6 MLW 105
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3.2 Reputation
What constitutes reputation?

The allusions expose the innate universal value of "reputation” and how it is a cherished constituent of life and not
limited or restricted by time. The description may be different, but the crucial base is the same.

Indian constitutional law strikes a balance between the right to free speech and the protection of reputation through
Article 19(2), which allows the state to impose "reasonable restrictions™ on the right to freedom of speech in the interest
of protecting the reputation of individuals. This ensures that while freedom of expression is fundamental, it does not
extend to speech that unjustly harms another's reputation.

The Supreme Court of India has upheld the constitutionality of criminal defamation in several landmark cases, arguing
that the right to free speech must coexist with the right to reputation. In Subramanian Swamy v. Union of India (2016),
the Court ruled that criminal defamation is a reasonable restriction on free speech and is necessary to safeguard an
individual's dignity and reputation.

In summary, under Indian law, reputation is a valued right, protected both through constitutional provisions under Article
21 and statutory laws like defamation provisions in the IPC. The courts emphasize maintaining a balance between
safeguarding individual reputation and ensuring the right to free expression, ensuring that both these rights are protected
within reasonable bounds.

Religious texts and reputation: -
a) In Bhagwat Gita, it has been said:
The English translation of the afore-quoted shloka is:

Non-violence in thought, word and deed; truthfulness and geniality of speech; absence of anger even on provocation;
disclaiming doer ship in respect of actions; quietude or composure of mind. Abstaining from malicious gossip,
compassion towards all creatures, absence of attachment to the objects of senses even during their contact with the
senses, mildness, shame in transgressing against the scriptures or usage, and abstaining from frivolous pursuits.

b) In Subhashitratbhandagaram, it has been described:
Sa jeevti yasho yashya kirtiyashya sa jeevti,
Ayashokirtisanyukto jeevannipe mritoopamma
Translated into English it is as follows:

One who possesses fame alone does live. One who has good praise does alone live. Who has no fame and harmful praise
is equal to one who is dead while alive.

c) The English translation of Surah 49 Aayaat 11 of the Holy Quran reads as follows:

Let not some men among you laugh at others: it may be that the (latter) are better than the (former): nor defame nor be
sarcastic to each other, nor call each other by (offensive) nicknames, ill-seeming is a hame connoting wickedness, (to be
used of one) after he has believed: and those who do not desist are (indeed) doing wrong.

d) Proverb 15 of the Holy Bible reads as under:

A soft answer turns away wrath, but a harsh word stirs anger. The tongue of the wise dispenses knowledge, but the
mouths of fools pour out folly.

The eyes of the LORD are in every place,

Keeping watch on the evil and the good. A gentle tongue is a tree of life, but its perverseness breaks the spirit.

1 (1921) 37 TLR 646
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Though the sayings above have different contexts, they lay stress on the reputation, individual honour and the need for
gentleness of behavior on the part of each one.

Thoughts of the Creative Writers and Thinkers on Reputation: -

a)

b)

d)

William Shakespeare in Othello expressed his creative thoughts on character by the following expression:
Good name in man and woman, my dear lord,

is the immediate jewel of their souls

Who steals my purse steals trash; 'tis something, nothing;

T was mine, 'tis his, and has been slave to thousands;

But he that filches from me my good name

Robs me of that which not enriches him,

And makes me poor indeed,

The said author in Richard 11, while enhancing the worth of individual reputation, achieved his creative heights,
and the result in the ultimate is the following passage:

The purest treasure mortal times afford

Is spotless reputation; that away,

Men are but gilded loam or painted clay.
A jewel in a ten-times-barr'd-up chest

Is a bold spirit in a loyal breast.

Mine honour is my life, both grow in one;
Take honour from me and my life is done.

The famous Greek philosopher and thinker Socrates taught that “regard your good name as the richest jewel you
can be possessed of for credit is like fire; when once you have kindled it, you may easily preserve it, but if you
once extinguish it, you will find it an arduous task to rekindle it again. To gain a good reputation, endeavor to be
what you desire to appear.”

The philosopher in Aristotle inspired him to speak about reputation in the following manner as “be studious to
preserve your reputation; if that be once lost, you are like a cancelled writing, of no value, and at best you do but
survive your own funeral”.

While speaking about reputation, William Hazlitt had to say:

A man's reputation is not in his keeping but lies at the mercy of the profligacy of others. Calumny requires no
proof. Throwing out malicious imputations against any character leaves a stain that no after-refutation can wipe
out. To create an unfavourable impression, it is not necessary that certain things should be true but that they have
been said. The imagination is of such delicate a texture that even words wound it.

4. The International Covenants

Various International Covenants have stressed on the significance of reputation and honour in a person's life.

http://jier.org
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Article 12 of the said Declaration provides that:

No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to
attacks upon his honour and reputation. Everyone has the right to the protection of the law against such
interference or attacks.

4.2 The International Covenant on Civil and Political Rights (ICCPR)

Article 19 of the Covenant expressly subjects the right of expression to the rights and reputation of others. It
reads thus:

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek,
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or
imprint, in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this Article carries special duties and
responsibilities. 1t may, therefore, be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others.

(b) For the protection of national security or of public order (order public), or of public health or
morals.

4.3 The European Convention for the Protection of Human Rights (ECHR)
4.3.1 Article 8 (Right to Respect for Private and Family life)
1. Everyone has the right to respect for his private and family life, his home and his correspondence.

2. There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country for the prevention of disorder or crime, for the
protection of health or morals, or the protection of the rights and freedoms of others.

4.3.2 Article 10 (Freedom of expression)

1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions
and to receive and impart information and ideas without interference by public authority and regardless
of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television
or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, maybe subject to
such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the
reputation or rights of others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

Reference to international covenants has a definitive purpose. They reflect the purpose and concern and
recognise reputation as an inseparable right of an individual. They juxtapose the right to freedom of
speech and expression and the right of reputation, thereby accepting restrictions, albeit as per law and
necessity. That apart, they explicate that individual honour, and reputation is of great value to human
existence being attached to dignity and all constitute an inalienable part of a complete human being. To
put it differently, sans these values, no person or individual can conceive the idea of a real person, for
the absence of these aspects in life makes a person a non-person and an individual to be an entity only
in existence perceived without individuality.
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5. Freedom of Expression & Duty of the State to Protect Rights

5.1 In S. Rangarajan v P. Jagjivan Ram'?, also known as the Censorship case related to revoking the 'U
Certificate’ granted to the anti-reservation film 'Ore Oru Gramathile'. Protests this film took place.

While interpreting Article 19(2), the High Court borrowed from the American test of clear and present danger
and observed: "Our commitment to freedom of expression demands that it cannot be suppressed unless the
situations created by allowing freedom are pressing and the community interest is endangered. The anticipated
danger should not be remote, conjectural, or far-fetched. It should have a proximate and direct nexus with the
expression. The expression of thought should be intrinsically dangerous to the public interest.

Public decency and morality are outside free speech and expression protection. Thus, a balance should be
maintained between freedom of speech and expression and public decency and morality. The former must never
interfere with the latter and should not substantially transgress the latter.

It was held therein that the effect of the so-called offending words must be judged from the standards of
reasonable, strong-minded, firm and courageous men and not those of weak and vacillating minds. It was further
held that the State cannot plead its inability to handle the problem of a hostile audience. It is obligatory to
prevent it and protect the freedom of expression.

5.2 In Prakash Jha Productions v Union of India'?, the case involved suspending the Hindi film “Aarakshan”
by the State of Uttar Pradesh even after the Censor Certificate was issued because it would cause a 'law and
order" issue. The Supreme Court held that the film should be allowed to be screened. Maintaining law and order
is the duty of the State, and therefore, the State shall maintain it effectively and potentially.

5.3 In Srishti School of Art, Design & Technology v Chairperson, Central Board of Film Certification* in
this case, in the documentary “Had Anhad”, makers were asked to make cuts, which the petitioner protested.
The Delhi High Court held that the proposed cuts violated the petitioner's right to free speech and expression
and allowed them. The Court observed that the Indian Constitution provides a democratic space for people to
voice views that are unacceptable to others. Because they are unacceptable, they cannot be prevented from being
expressed.

Thus, it was held that a book must be read as a whole, the context must not be ignored, and it is reasonable to
see how a common reader would react.

5.4 In LYCA Productions Pvt. Ltd. v Government of Tamil Nadu®® in this case, the producers of the famous
Tamil commercial feature film Kathi were Sri Lankans, who objected to the film due to their nationality. They
were forced to agree to remove their names from the movie hoardings, which the police attempted to enforce
against them. The High Court held that the agreement was invalid and could not be enforced. It was observed
that the letter of undertaking cannot be relied upon by the Police, which cannot grant a seal of approval to such
letters of undertaking, as the same is equivalent to creating a super-censor Board. It was further observed that
the police should not permit attempts of such blackmail to succeed, which, if allowed, would automatically lead
to extortion and the surrender of power of governance and the rule of law to a few intolerant people.

5.5 In Ajay Gautam v Union of India'é, the movie PK was sought to be banned because it hurt the religious
sentiments of the Hindus and violated their rights under Article 19(2). Holding that no one is a captive audience
and that it is a conscious choice of a viewer, who is free to avoid watching the film, the case was dismissed.

5.6 In S. Khushboo v Kanniammal'’, this case pertained to the quashing of cases filed against the petitioner for
remarks made by her on pre-marital sex. The High Court observed that a culture of responsible reading is to be
taught among prudent readers. Morality and criminality are far from being co-extensive. Expressing opinions

121989 (2) SCC 574
132011 (8) SCC 372
142011 SCC OnLine Del 1234
152014 SCC OnLine Mad 1448
16 2015 SCC OnLine Del 6479
172010 (5) SCC 600
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favouring non-dogmatic and non-conventional morality must be tolerated, as the same cannot be grounds to
penalise the author.

5.7 In Sony Pictures v State'® A ban imposed by the State of Tamil Nadu on the English film ‘The Da Vinci
Code’ was challenged. A learned single Judge of the Madras High Court observed that when the State must
prevent all threats of demonstrations and processions that intimidate the right of freedom of expression, it cannot
plead its inability to handle a breach of peace when it arises. Thus, the order imposing the ban on the film
was quashed.

6. Is there a difference?

Under Indian law, reputation and defamation are distinct concepts. Reputation is a protected right, and defamation is an
actionable offence.

Here’s the difference between them:
6.1 Reputation:

e Definition: Reputation refers to the esteem or standing of an individual in the eyes of society. It encompasses
the public perception of a person's character, integrity, and overall image.

e Legal Protection: Reputation is implicitly protected under Article 21 of the Indian Constitution, which
guarantees the right to life and personal liberty. The Supreme Court of India has consistently held that reputation
is a vital part of a person's dignity and is protected as part of their right to life.

o Legal Remedy: While reputation itself is not actionable unless harmed, individuals can seek legal remedies
when their reputation is damaged through defamatory actions. This protection is enforced primarily through
defamation laws.

6.22. Defamation:

o Definition: Defamation is making or publishing false and harmful statements about an individual or entity that
damage their reputation. Defamation can occur in libel (written defamation) or slander (spoken defamation).

e Legal Action (Criminal & Civil):

o Criminal Defamation: Under Section 356 (1) of the Bharatiya Nyay Sanhita, 2023, defamation is a
criminal offence, and Section 356(2) prescribes punishment for it, which can include imprisonment for
up to two years, a fine, or both. Criminal defamation involves the communication of a false statement
that damages someone's reputation.

o Civil Defamation: Defamation is also an actionable civil wrong (tort) in India. A person whose
reputation has been damaged by a defamatory statement can file a lawsuit seeking compensation for the
harm caused.

e Exceptions: Defamation law in India allows for certain exceptions, including statements made in good faith,
truth spoken for the public good, fair criticism of public performance, and judicial proceedings. These fall under
"reasonable restrictions" permitted under Article 19(2) of the Indian Constitution, which allows limits on the
freedom of speech.

It can be summarized as follows: -
e Reputation is a right protected under the law as part of the right to life and personal liberty (Article 21).

e Defamation is a legal wrong (both civil and criminal) that occurs when false statements harm an individual's
reputation.

18 2006 (3) LW 728
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e Indian law provides remedies for individuals to protect their reputation from defamatory acts while balancing
the right to free speech under Article 19(1)(a) with the imposition of reasonable restrictions under Article 19(2).

6. Conclusion and Suggestions

The right to freedom of speech and expression, as enshrined in Article 19(1)(a) of the Indian Constitution, is a
cornerstone of democratic governance. It allows individuals to freely express their thoughts, dissent, and opinions,
essential for personal growth, societal development, and a healthy democracy. The value of this right has been recognised
globally, with legal scholars and courts asserting its fundamental role in protecting democratic ideals, as highlighted in
landmark judgments such as Speiser v Randall and Palko v Connecticut. In the Indian context, the Supreme Court has
consistently upheld the sanctity of this right, recognising its importance in enabling free discourse, which is vital for both
public participation and government accountability.

However, the Constitution also acknowledges that no right is without limits. Article 19(2), as amended by the First
Amendment, sets forth the framework for "“reasonable restrictions” on free speech. This provision allows the state to
impose limitations in specific circumstances such as defamation, public order, morality, or the state's security. The
rationale behind these restrictions is to ensure that the exercise of freedom by one individual does not infringe upon the
rights of others or disturb the fabric of society. For instance, while freedom of speech encourages debate and dissent, it
cannot extend to acts of defamation or incitement to violence, which could harm others' reputations or disrupt social
harmony.

The concept of "reasonable restriction” has been extensively analysed by the judiciary, particularly in cases like
Chintaman Rao v State of M.P.1® where, the Court emphasised that restrictions on speech must not be arbitrary or
excessive. They must be based on “intelligent care and deliberation,” ensuring that the imposition is neither
disproportionate to the intended objective nor unjustifiably harsh on the individual's rights. Any law that unduly
suppresses speech without adequate justification, such as balancing individual freedom and public interest, would be
deemed unreasonable.

Given these considerations, while the right to free speech is of paramount importance, this freedom must be exercised
responsibly. Restrictions imposed under Article 19(2) must be carefully crafted to prevent abuse of this right, ensuring
that it does not become a tool for causing harm, inciting disorder, or damaging reputations. At the same time, these
restrictions must not stifle the open discourse essential for a democratic society. Courts and lawmakers must, therefore,
continually evaluate the balance between protecting individual freedoms and maintaining public order, dignity, and
justice. In doing so, they can uphold the true essence of free speech while preventing its misuse to the detriment of others
or the state.

In conclusion, safeguarding the right to freedom of speech and expression, while simultaneously enforcing reasonable
restrictions, requires a nuanced approach. Legislation and judicial interpretation should ensure that this balance remains
intact, allowing the right to thrive without becoming a means for harm. This delicate equilibrium is essential to maintain
both the integrity of free speech and the overall health of a democratic society.
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